STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

JUDY STAHL,

Petitioner,
VS. Case No. 05-1850
DEPARTMVENT OF MANAGEMENT
SERVI CES, DI VI SI ON OF STATE
GROUP | NSURANCE,

Respondent .
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RECOMVENDED CORDER

Pursuant to notice, this cause was heard by Linda M Ri got,
t he assigned Admi nistrative Law Judge of the Division of
Adm ni strative Hearings, on Septenber 30, 2005, by video
tel econference with sites in Lauderdal e Lakes and in
Tal | ahassee, Florida.

APPEARANCES

For Petitioner: Mark J. Berkowi tz, Esquire
Mark J. Berkowitz, P.A.
524 South Andrews Avenue, Suite 200N
Fort Lauderdale, Florida 33301

For Respondent: Sonja P. Matthews, Esquire
Depart nent of Managenent Services
4050 Espl anade Way, Suite 260
Tal | ahassee, Florida 32399-0950



STATEMENT OF THE | SSUE

The issue presented is whether Petitioner is eligible to
participate in the State of Florida's group health insurance
pl an.

PRELI M NARY STATEMENT

Petitioner, Judy Stahl, a forner enployee of the State of
Florida, requested participation in the State of Florida' s group
heal th i nsurance plan upon her retirenent several years after her
resignation. Respondent, Departnent of Managenent Services,
Division of State G oup |Insurance, denied her request for the
reason that she was not a nenber of the State's group insurance
program or continuously insured under that program upon her
retiring. Petitioner tinmely requested an adm ni strative hearing
regarding that determ nation, and this cause was transferred to
the Division of Administrative Hearings to conduct the
evi denti ary proceedi ng.

Petitioner testified on her own behalf. Respondent
presented the testinony of Verla Lawson, Juanita Tatum and
Janice Lowe. Additionally, Petitioner's Exhibits nunbered 1-6
and Respondent's Exhibits nunbered 1, 2, 4, 5, 9, 14, 16, 19, 22,
24, and 31-33 were admitted in evidence. At Respondent's
request, official recognition was granted as to Section
110.123(2)(g), Florida Statutes (2002) and (2004); Florida

Adm ni strative Code Rules 22K-1.211, 60P-1.003(4) and (5), and



60P-2.015(1), (2), and (6); 42 U S.C A 88 300bb-1 through 3 and
6, and 26 CFR 88 54.4980B-1 t hrough 7.

Both parties submtted proposed recomended orders after the
conclusion of the final hearing. Those docunents have been
considered in the entry of this Recormmended Order.

FI NDI NGS OF FACT

1. Petitioner Judy Stahl began her enploynent with the
State of Florida as a public assistance specialist with the
Departnent of Children and Fam |lies on Cctober 4, 1991. She
began participating in the State's group health insurance
program on Decenber 1, 1991.

2. Petitioner voluntarily term nated her enploynment by the
State on Novenber 28, 2002, for personal reasons. In her letter
of resignation she stated that it was her intention to again
seek enploynent with the State after the personal situation
whi ch caused her to resign was concl uded.

3. Premuns for the State's group health insurance are
pai d one nonth in advance. Therefore, Petitioner's coverage
under the State's group health i nsurance program conti nued
t hrough the end of Decenber 2002.

4. In January 2003, the State's Division of State G oup
| nsurance notified Petitioner of her right to elect continuation
coverage under the federal Consolidated Omi bus Budget

Reconciliation Act (COBRA) and the federal Public Health



Services Act (PHSA). Petitioner so elected and continued her
participation in the State's group health insurance under COBRA
for the maxi num period of 18 nonths that was available to her.
Her continuation coverage expired June 30, 2004.

5. In May 2004 the State's Division of State G oup
| nsurance notified Petitioner that her continuation coverage
woul d soon expire and further advised her of her right to
convert her insurance coverage to a private, individual policy.
Petitioner exercised her option to convert to a private policy,
effective July 1, 2004.

6. In March 2005 the Florida Division of Retirenent sent
Petitioner an Estimate of Retirenment Benefits. The Estinmate
contai ned the cormment that: "As a result of a review of
accounts for term nated nenbers, it was determ ned that you are
eligible for retirenment benefits.” The Estimate form was
acconpani ed by a panphl et explaining the Florida Retirenent
System Pension Plan. It was al so acconpanied by information on
the State Enpl oyees' Preferred Provider O ganization (PPO
health plan. The retirenment panphlet included the informtion
that health i nsurance was available to retirees; however, the
heal th insurance information advised that health insurance was
only available to certain retirees.

7. Petitioner concluded that if she retired, she could

obt ai n cheaper health insurance fromthe State than from her



private provider. This was the first tinme that Petitioner
considered the possibility of retirenent.

8. Petitioner thereafter nmade many tel ephone calls to the
Departnent of Children and Famlies, to the Division of
Retirenent, to the Division of State Goup Insurance, and to
People First, inquiring about retirement and i nsurance. These
tel ephone inquiries were the first time she nmentioned to any
State enpl oyee or representative that she was interested in
retiring.

9. At the end of March 2005 she nade the decision to
retire and submtted her application for retirenment benefits.

Her effective retirenent date was April 1, 2005.

10. At the tine Petitioner filed her application for
retirement, she was no longer participating in the State's group
heal th i nsurance program At the tinme she filed her application
for retirement, she was no | onger participating in continuation
coverage pursuant to COBRA. She was insured under a private
policy.

11. At the tine of her initial enrollment in the State
group health insurance program Petitioner signed a new enrollee

formthat, inter alia, advised her that eligibility and

enrol | mrent were governed by the provisions of Florida
Adm ni strative Code Rule 22K-1. During her enploynent she al so

enrolled in supplenental dental insurance. That enroll nent



application formnotified Petitioner that any changes in
enrol l ment or coverage are governed by the federal Internal
Revenue Code and the Florida Adm nistrative Code. Throughout
her empl oynent and at the tinme that she term nated her
enpl oynent, she conpl eted Annual Benefits Open Enrol |l nent forns,
whi ch al so notified her that any changes in enroll nment or
coverage are governed by the Internal Revenue Code and the
Fl orida Adm ni strative Code.

12. Wile enployed by the Departnent of Children and
Fam |ies, Petitioner was provided with copies of the State of
Fl ori da Enpl oyees G oup Health Self |nsurance Pl an Bookl et and
Benefit Docunent. Those bookl ets describe eligibility for
participation to include enployees, certain retirees, and COBRA
participants. They al so describe term nation of coverage due to
term nation of enploynent and descri be continuation coverage and
conversion cover age.

13. At the tinme Petitioner retired, she was not a State
enpl oyee; she was a forner State enpl oyee.

CONCLUSI ONS OF LAW

14. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter hereof and the parties
hereto. 88 120.569 and 120.57(1), Fla. Stat.

15. The State group health insurance programis authorized

by Section 110.123, Florida Statutes. |In addition to defining



an enpl oyee as sonmeone who is paid a salary, that Section

i ncluded the follow ng | anguage, both when Petitioner term nated
her enpl oynent (2002) and when Petitioner retired (2004), in
defining retired state enpl oyees:

(2)(g) 'Retired state officer or enployee
or 'retiree' neans any state or state
university officer or enployee who retires
under a state retirenent systemor a state
optional annuity or retirenment programor is
pl aced on disability retirenment, and who was
i nsured under the state group insurance
programat the tinme of retirement, and who
begins receiving retirenent benefits

imedi ately after retirenent fromstate or
state university office or enploynent.

16. At the tine of Petitioner's initial enrollnment in the
State health insurance program the applicable agency rules were
contained in Florida Adm nistrative Code chapter 22K-1. 1In
rel evant part, Rule 22K-1.211 provided:

(3) An enployee who retires and does not

el ect to continue coverage as provided in

this section will have coverage termn nated

and shall not be eligible to reenter the

Health Plan at a | ater date except as

provi ded under subparagraph (2)(b)l. [The

exception refers to enployees who retire

while a disability application is pending.]
Thus, even an enpl oyee who retired and was not conti nuously
insured within the State health care program was prohibited from
| ater participating in the State's group health insurance.

17. By the tinme Petitioner term nated her enploynent,

chapter 22K had been repl aced by chapter 60P. Florida



Adm ni strative Code Rule 60P-1.003 includes the follow ng
definitions:

(4) 'Continuation coverage' neans coverage
that is identical to the coverage provided
under the Health Programto active enpl oyees
whi ch must be offered to qualifying

enpl oyees and dependents in accordance with
t he Consol i dated Omi bus Budget
Reconciliation Act (COBRA).

(5) ' Conversion plan' neans a standard
policy as is issued by the servicing agent
to direct paynent subscribers at applicable
rates then in effect. An insured shall have
the right to apply directly to the servicing
agent in witing wthin thirty-one (31) days
of the term nation date of coverage under

t he Program

18. Florida Adm nistrative Code Rule 60P-2.015 contains
specific provisions applicable to an enpl oyee who has term nat ed
State enpl oynent, as foll ows:

(1) Coverage under the Health Program shal
continue through the |ast day of the nonth
for which a prem um has been pai d.

(2) An enployee termnated fromstate

enpl oynent for any reason or placed in other
than a sal aried position shall not be
eligible to continue in the Health Program
Upon term nation of coverage, the enpl oyee
may, if eligible, purchase continuation
coverage avail abl e through t he Depart nment

[ of Managenent Services] or purchase a
conversion plan offered by the servicing
agent .

(6) A term nated enployee, eligible
dependent or surviving spouse wishing to
pur chase conti nuation coverage nmust apply to



the Departnent within sixty (60) cal endar
days after notification of eligibility for
such coverage. A term nated enpl oyee,

el i gi bl e dependent or surviving spouse
desiring to purchase a conversion plan

of fered by the servicing agent, nust apply
directly to the servicing agent, in witing,
within thirty-one (31) cal endar days after
continuation coverage term nates. The
servicing agent shall then issue such
standard contract or policy as is issued to
di rect paynent subscribers and at its
stipulated rates then in effect.

19. COBRA is activated by a qualifying event. 42 U S C A
300bb-1(a). In this case, the qualifying event was Petitioner's
voluntary term nation of her enploynent. 42 U S.C. A 300bb-
3(2). The Division of State Group Insurance provided Petitioner
notice as required by COBRA. 42 U S.C. A 300bb-6. Neither the
COBRA statute nor its applicable rules and regulations require
the State to counsel Petitioner regarding her options, including
retirement, upon her voluntary term nation of enploynent. The
only notice required under the federal statutes and rul es
relates to insurance, not retirenent.

20. Simlarly, and consistent with, Florida Admnistrative
Code Rule 60P-2.015(2), when Petitioner's enploynment term nated,
the Division of State Group Insurance notified her of her
eligibility to obtain continuation coverage under COBRA, and
when that continuation coverage ended, the Division notified

Petitioner of her eligibility to obtain a conversion policy.

Al notices required by Florida statutes and rules to be given



to Petitioner were given to her. Further, Petitioner was on
notice as to the content of applicable rules both by virtue of
havi ng been advised of themin witing throughout her enpl oynent

and by virtue of inplied or constructive know edge. See Hall v.

State, 823 So. 2d 757 (Fla. 2002); Town of Lauderdal e-by-the-Sea

v. Meretsky, 773 So. 2d 1245 (Fla. 4th DCA 2000).

21. For purposes of the State group insurance program at
the time of her retirement in March 2005, Petitioner was not a
"retired enpl oyee" because she was not participating in the
state group insurance program Further, Petitioner was not
eligible torejoin the State group health plan at the tinme of
her retirenent in that she was not then a "retired enpl oyee" as
defined in Section 110.123(2)(g), Florida Statutes.

22. Although Petitioner testified that someone at People
First told her in March 2005 that she would be eligible for
health care benefits if she retired, she did not testify as to
what all the other people she talked to told her or as to what
her question was that produced that answer. NMbre inportantly,
this conversation, whatever it involved, took place in
March 2005 at a tine when she could not re-enter the State's
group health insurance programwhether she retired or not.

23. Petitioner argues, however, that her conversation with
soneone at People First gives rise to estoppel. In Florida,

estoppel consists of the followng elenents: (1) a

10



representation by the party estopped to the party claimng the
estoppel as to sonme material fact, which representation is
contrary to the condition of affairs |ater asserted by the
estopped party, (2) a reliance upon the representation by the
party claimng the estoppel, and (3) a change in the position of
the party claimng the estoppel to his detrinment, caused by the

representation and his reliance thereon. See Rayborn v.

Departnment of Managenent Services, 803 So. 2d 747 (Fla. 3d DCA

2001). As a general rule, estoppel will not apply to a m staken

statenent of the law. Dept. of Revenue v. Anderson, 403 So. 2d

397 (Fla. 1981).

24. Petitioner has not presented |egally-sufficient
evi dence to denonstrate any of the el ements necessary to show
t hat estoppel should be applied against the Division of State
G oup Insurance. First, the question of eligibility is a matter
of |aw as established by applicable statutes and rul es and not a
matter of fact. Therefore, any alleged statement of eligibility
made to Petitioner in March 2005 cannot be used as a basis for
estoppel. Second, Petitioner has not proven that she relied to
her detrinent on any statenent allegedly nmade to her in
March 2005. Third, Petitioner has not shown that she changed
her position to her detrinent based upon the all eged statenent
in March 2005. Petitioner has only proven that she retired

based upon the information she was given in March 2005, but has

11



not proven that retiring was a detrinment. As to participation
in the State's group heal th insurance plan, she was not a
participant before or after March 2005 and her April 1, 2005,
retirement date did not inpact her participation.

25. Petitioner has cited no authority for the proposition
that the State has an obligation to advise each enployee or
former enpl oyee of the nost advantageous tine to retire based
upon that person's unique circunstances. The State's failure to
fulfill that non-existent obligation is the real thrust of
Petitioner's position in this case.

26. Finally, Petitioner argues that the State should have
advi sed her that her election of private insurance coverage
after the cessation of COBRA continuation coverage rendered her
ineligible to participate in the State group insurance plan upon
her retirenent. However, it was Petitioner's own act of
term nati ng her enploynent, not her obtaining the private
conversion policy, which rendered her ineligible to participate
in the State group health insurance plan. COBRA afforded her
continuation coverage for the maxi mumtine all owed, and
Petitioner's ability to continue that coverage concluded at the
end of the COBRA peri od.

27. Petitioner is not eligible to re-join the State's

group health insurance plan pursuant to her own deci sions and

12



consistent with the clear | anguage contained in the federal and
state statutes and rul es.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be entered finding that
Petitioner is not eligible to participate in the State's group
heal t h i nsurance program

DONE AND ENTERED this 19th day of January, 2006, in

Tal | ahassee, Leon County, Florida.

/;%§2n4941/ >7Z-}§5%zo%f

LINDA M RI GOT

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wth the Cerk of the
Di vision of Adm nistrative Hearings
this 19th day of January, 2006.

COPI ES FURNI SHED
Mark J. Berkowi tz, Esquire
Mark J. Berkowitz, P.A

524 Sout h Andrews Avenue, Suite 200N
Fort Lauderdale, Florida 33301
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Sonja P. Matthews, Esquire
Departnent of Managenent Services
4050 Espl anade Way, Suite 260

Tal | ahassee, Florida 32399-0950

Tom Lewi s, Jr., Secretary
Department of Managenent Services
4050 Espl anade Way

Tal | ahassee, Florida 32399-0950

Al berto Dom nguez, General Counsel
Depart ment of Managenent Services
4050 Espl anade Way

Tal | ahassee, Florida 32399-0950

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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